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COLOMBIA V. CAUCA COMPANY 

190 U. S. Rep. Ed. 524; 47 L. Ed. 1159 

This case involved the following questions: 

1. The jurisdiction of the United States Supreme Court over an 
appeal from a judgment rendered by United States circuit court of 
appeals against a foreign government which had brought suit against 
an American citizen. 

2. The validity of an award of a tribunal of arbitration, between the 
foreign government and American citizen, rendered by a majority of the 
arbitrators, one of them having resigned after the discussions were 
closed but before the award was rendered. 

3. The impeachment of an award as having been given in part in 
excess of the jurisdiction conferred by the arbitral agreement. 

4. The impeachment of an award by one of the parties after that 
party has received and retains the valuable consideration stipulated in 
the arbitral agreement. 

5. The power of the arbitrators to render an award for the benefit of 
the assignee of the contract, the assignor, and not the assignee, being a 
party to the submission. 

The decisive facts of the case were these : One Cheery received a con- 
cession, with the right of assignment, from the Colombian government to 
build a railroad. Cheery, for valuable considerations, assigned the 
concession to the Cauca Company, a West Virginia corporation, organ- 
ized for the purpose of building and operating the road. Cheery then 
assigned his contract to the Cauca Company to the Colombian Construction 
and Improvement Company for certain valuable considerations. The 
latter company became thereby substituted to his place in his contract 
assigned to the Cauca Company. The road was not built within the 
period prescribed in the concession, and the government claimed the 
forfeiture. The Cauca Company claimed that this failure was due to 
the fault of the government. The matter became the subject of diplo- 
matic discussion, and culminated in an agreement of arbitration, by the 
terms of which the Cauca Company surrendered the railroad to the 
government, which agreed to pay a just indemnity. The arbitration 
tribunal, styled a commission, consisted of three members, one appointed 
by Colombia, one by the Cauca Company, and the third by common 
accord between the secretary of state and the Colombian minister at 
Washington. The arbitral agreement provided that the commission 
was to 
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determine the procedure to be followed in the exercise of the power conferred upon 
it, both as to its own acts and the proceedings of the parties. 

In pursuance of this power, it resolved that all decisions should be by 
majority vote. At the end of the trial, and before the decision, the 
Colombian commissioner announced his resignation to the commission. 
The award was rendered by the other two commissioners. The Colom- 
bian government brought suit in the United States circuit court for the 
district of West Virginia to set aside the award. From an appeal taken 
from the United States circuit court of appeals to the United States 
Supreme Court the latter decided: 

1. As a foreign government has seen fit to submit its case to the courts of the 
country with whose citizens its controversy exists, it would be unfortunate if, through 
any mistakes, it was prevented from carrying questions of law to the court of last 
resort. We are of opinion that it had the right to appeal. The circuit court had 
jurisdiction, under the Constitution, article 3, section 2, and the act of August 13, 
1888, section 1, 25 Stat, at L., 434, as the suit is "a controversy between citizens of a 
state and foreign states, citizens or subjects" within the words and meaning of the 
act. The right to appeal from the decree of the circuit court of appeals is given by 
the act of March 3, 1891, U. S. Compiled Statutes, 1901, 550, "in all cases not 
hereinbefore in this section made final. " 

2. Colombia is put in the position of seeking to defeat the award after it has 
received the railroad in controversy, and while it is undisputed that an apppreciable 
part of the consideration awarded ought to be paid to the company under the terms of 
the submission. The bill offers to pay the undisputed sum but not to rescind the sub- 
mission and return the railroad. 

3. It was not expected that a commission made up as this was would be unani- 
mous. The commission was dealt with as a unit, as a kind of court in the submission. 
* * * It had itself resolved, under the powers given to it in the agreement, that a 
majority vote would govern. Obviously, that was the only possible way, as each 
party appointed a representative of its side. We are satisfied that an award made by 
a majority was sufficient and effective. Whatever might be the technical rule for 
three arbitrators dealing with a private dispute, neither party could defeat the opera- 
tion of the submission, after receiving a large amount of property under it, by with- 
drawing or adopting the withdrawal of its nominee when the discussions were closed. 

4. The main and serious question of the case is whether the scope of the sub- 
mission was exceeded by any items of the award. * * * The only fair way is to take 
the language (of the arbitral agreement) in its natural sense, not straining it either 
way. * * * It is for us to determine the scope of the commission, whatever may 
have been its own finding with regard to its powers. When its powers are established 
we are not called upon to revise any finding that could have been made without going 
beyond the line which we lay down. 

Accordingly, the Supreme Court affirmed the award in part, but 
rejected certain items allowed by the commissioners. 

5. It is said that the last named company (the Colombian Construction and 
Improvement Company) was not a party to the submission, which is true. But the 
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commission might have reasonably found that this company was the assignee of the 
contract between Cheery and Cauca Company by which Cheery was to build the road 
and receive the Cauca Company's stock and bonds. Therefore, the work done by the 
Construction Company had to be paid for by the Cauca Company, and the result of 
its work was the railroad which the company surrendered. Under such circum- 
stances we can listen to no hair-splitting as to whether the work done upon the road 
by the Construction Company can be called the Cauca Company's obras y trabajos. 



NORTHERN PACIFIC RAILWAY COMPANY V. AMERICAN TRADING COMPANY 

195 U. S. Rep. Ed., 439; s. c. 49 L. Ed. 269 

This case involved the question of contraband of war as a defense to 
an action against a common carrier for damages for breach of contract 
to transport. 

A special agreement was made for the transportation of a quantity of 
lead from New York to Yokohama over intervening routes from New 
York to Tacoma and by the steamship of the Northern Pacific Steamship 
Company, due to leave Tacoma October 30, 1894. After the contract 
and payment of transportation charges were made, the defendant com- 
pany declined to ship the lead upon the ground that it might be contra- 
band of war. The trading company then notified the railway com- 
pany that they would hold the company responsible for any loss from 
its failure to fulfil the contract. It was well understood by the parties 
before the contract was made that the lead might be considered as con- 
traband of war in view of the war then existing between China and Japan. 
The deputy collector of the port refused to grant clearance papers to the 
ship while the lead was on board, which was accordingly unshipped; and 
this was also urged as a defense by the railway company on the ground 
that it made the performance of the contract both impossible and unlaw- 
ful. The court held: 

The contract was not unlawful when made. It may be assumed that the lead was 
contraband of war; but that fact did not render the contract of transportion illegal 
nor absolve the carrier from fulfilling. It is legal to export articles which are con- 
traband of war; but the articles and the ship which carries them are subject to the 
risk of capture and forfeiture. Neither any law of the United States, nor any 
provision of international law, was violated by the making of this contract, nor by an 
attempt to export the lead pursuant to its provisions. 

The court held that the mistaken action of the deputy collector in 
refusing to grant the clearance was an undoubted violation of his duty; 
that his refusal constituted no defense to the action on the contract, 



